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Introduction

Liberty Notes on the Bill of Rights
In the July 2010 issue of GEORGIA Magazine, in
his “Viewpoint” column, Paul Wood, president/CEO of
Georgia EMC, suggested a program to educate citizens
about our Constitution. In his column, he suggested that
news broadcasters take a minute or two each day and
educate viewers about the United States Constitution,
starting with the Bill of Rights, the first 10 amendments
to the Constitution.
I approached Ann Orowski, editor of GEORGIA
Magazine, with the idea of writing a monthly column in
the magazine to implement Wood’s suggestion in print.
They liked the idea, and “Liberty Notes” was born. I
started with some background about the Constitution
and the Bill of Rights, and followed with 36 columns
that covered various aspects of the first 10 amendments.
These columns about the Bill of Rights are presented in
this publication.
– Jim Jess

e
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Chapter 1

Declaring and securing liberty

Detail from “Scene at the Signing of the Constitution of the United States,” by Howard Chandler Christy, currently displayed in the House of Representatives wing
in the U.S. Capitol.

S

ept. 17 is Constitution Day, the anniversary of the
signing of the Constitution of the United States. From
mid-May 1787 until Sept. 17, 1787, 55 delegates gathered
in Philadelphia for the Constitutional Convention. Their
purpose was to improve the Articles of Confederation,
the previous system of government. But the delegates decided that the Articles were ineffective and a new model
of government was needed. During summer 1787, they
drafted the Constitution, which describes the structure
and functions of our federal government, and replaced
the Articles of Confederation.
The Constitution secures the rights that the Continental Congress first recognized in the Declaration of
Independence, which set forth key principles for the new
nation:
We hold these truths to be self-evident, that all men
are created equal, that they are endowed by their Creator
with certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness. … That to secure
these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.
The Constitution continued the declaration’s proge

ress toward self-government by establishing a system
to protect personal freedoms, or, as the Preamble to the
Constitution states, to “secure the blessings of liberty to
ourselves and our posterity.”
The Great Compromise
One key issue that was decided at the Constitutional Convention during the summer of 1787 was how
the people would be represented in the national legislature, the Congress. James Madison, of Virginia, who
is often referred to as the “Father of the Constitution,”
arrived in Philadelphia with a detailed plan for a new
constitution. In his plan, Congress would consist of two
chambers: an upper chamber, which became the Senate, and a lower chamber, which became the House of
Representatives. In Madison’s draft, however, the number
of both representatives and senators would be based on
population.
This was fine for Virginia, Pennsylvania and other
states with large populations at the time, but smaller, less
populous states objected. They believed their interests
would be ignored in a legislature dominated by the largest states. William Paterson, of New Jersey, proposed that

5f

Chapter 1

each state have the same number of votes in Congress.
After a contentious struggle of several weeks, the convention decided that population would be the basis for
representation in the House of Representatives and that
each state would have equal representation in the Senate.
Today, each state has two senators, and representatives are elected from districts based on population.
The states with the largest populations have the largest
delegations in the House. California, for instance, has
53 U.S. House members, while Georgia has 14. But both
states have two U.S. senators.

For more about the Constitution, the Constitutional
Convention and our Founding Fathers, visit the
National Archives website at
www.archives.gov/exhibits/charters.

The number of congressional districts for each state is based on population. Every 10 years the U.S. Census is taken and the reapportionment process
determines the number of House of Representatives members for every state.
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Chapter 2

Establishing the Bill of Rights
uring the Constitutional Convention in 1787, delegates decided against adding a bill of rights to the
Constitution since the states already had bills of rights in
their constitutions. But during the process to ratify the
Constitution, those who opposed the new constitution
argued that delegates should vote against ratification because the document lacked a bill of rights. The required
number of states eventually ratified the Constitution, but
some of the conventions that met in the states to ratify
the Constitution requested that bill-of-rights amendments be added.
The first Congress convened in 1789 and approved
12 amendments. By Dec. 15, 1791, the required threefourths of the states had ratified 10 of these amendments,
which we now know as the Bill of Rights.
The Bill of Rights limits the power of the federal
government and protects the rights of individuals such
as freedom of religion, freedom of speech, freedom of
the press, the right to bear arms and the right to a
jury trial.
Origins of the Bill of Rights

“James Madison” by John Vanderlyn. White House Historical
Association

D

James Madison

James Madison is hailed as the “Father of the Constitution” for being
instrumental in drafting the United States Constitution and as the key
champion and author of the Bill of Rights. [1]

The Virginia Declaration of Rights included
provisions that are familiar to us today:
v The right to a trial with a jury of one’s peers
was guaranteed.

The first 10 amendments to the U.S. Constitution,
known as the Bill of Rights, protect the people from
potential abuses by the federal government and secure
citizens’ rights. The concept of a bill of rights can be
traced back to earlier agreements in England between
the monarch and his or her subjects.
One of these agreements was the English Bill of
Rights of 1689. Most of the document’s language concerns the succession to the throne of William and Mary,
who became king and queen of England in 1689, and
procedures that their successors would be required to
follow. But a key section describes 13 “ancient rights and
liberties” the lords demanded that the crown
recognize.
Perhaps the document that was most influential in
shaping the U.S. Bill of Rights was the Virginia Declaration of Rights, which was adopted by a state constitutional convention in Virginia in 1776. Thomas Jefferson used
some of its language in the Declaration of Independence,
and James Madison, another Virginian, borrowed from it
when he drew up the Bill of Rights 13 years later.

v Excessive bail and cruel and unusual
punishment were prohibited.
v Government was not granted the right to search
one’s property without evidence of wrongdoing.
v Freedom of the press was recognized.
v The right to the free exercise of religion was
also recognized.

For more information about the development of
the Bill of Rights, visit the National Archives website at
www.archives.gov/exhibits/charters/bill_of_rights.html.
For the text of the English Bill of Rights, see
avalon.law.yale.edu/17th_century/england.asp.
For the text of the Virginia Declaration of Rights, see
www.archives.gov/exhibits/charters/
virginia_declaration_of_rights.html.

1. Ralph Ketcham, “James Madison: A Biography,” (1971) pp. 229, 289–92,
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Chapter 3

The First Amendment
Religious freedom in the First Amendment
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof …
—First two clauses from the First Amendment
to the U.S. Constitution

T

he first 10 amendments to the Constitution, known
as the Bill of Rights, include freedoms cherished by
all Americans. The First Amendment begins with two
clauses that secure religious freedom.
The Founding Fathers believed in freedom of conscience, that everyone should be free to follow their own
preferences in matters of religious faith. They also did
not want an official state church for their new nation.
“Congress shall make no law respecting an establishment of religion” is known as the Establishment
Clause. It plainly states that Congress cannot pass a law
that respects one church or religious group over another.
The phrase “or prohibiting the free exercise thereof ” is known as the Free Exercise Clause. This says that
Congress cannot pass a law that would interfere with the
freedom of churches or religious groups to worship or
practice their faith.

religious opinions or belief; but that all men shall be free
to profess, and by argument to maintain, their opinions in
matters of religion …
The Virginia Act for Establishing Religious Freedom was well known to the delegates at the Constitutional Convention who met in Philadelphia the following
year, and the delegates made no attempt to establish
a state religion or official church. The First Congress
was also aware of Virginia’s religious freedom statute.
In 1789, the Congress approved the First Amendment,
which upheld the same principles of religious liberty
that had been secured in Virginia just three years before.
Two years later, the necessary states had ratified the First
Amendment, and religious freedom was enshrined in the
Constitution.

For more information about the Virginia Act for
Establishing Religious Freedom, see
virginiamemory.com/online_classroom/shaping_the_
constitution/doc/religious_freedom

Paving the way for religious freedom

Free speech, freedom of the press

In Colonial Virginia, as in many other colonies,
the government supported a state church. The Church
of England was the established church for Virginia, and
colonists had to support the church with their taxes
whether they agreed with its teachings or not. Virginia
even had compulsory church service attendance laws, as
did many other colonies.
Thomas Jefferson believed this was wrong, and
he sought to change his colony’s laws. Jefferson wrote
America’s first religious freedom statute, the Virginia Act
for Establishing Religious Freedom, in 1779, while serving in the Virginia legislature. But his bill was not passed
until 1786 while he was serving as minister to France.
Jefferson’s good friend, James Madison, shepherded the
bill through the legislature.
The key section of Jefferson’s bill reads as follows:

Congress shall make no law … abridging the freedom of speech, or of the press …

Be it therefore enacted by the General Assembly,
That no man shall be compelled to frequent or support
any religious worship, place, or ministry whatsoever, nor
shall be enforced, restrained, molested, or burdened in his
body or goods, nor shall otherwise suffer on account of his
e

—From the First Amendment to the U.S. Constitution
The First Amendment to the Constitution protects
free speech and freedom of the press. Individuals can express their ideas and views without the threat of government censorship. This is not the case in every nation.
In some countries, free speech and press freedoms
are curtailed when they conflict with the official views
of the government or if they challenge the credibility of
those who control society. Governments in some nations
also screen and censor the works of authors.
As with any freedom, free speech and freedom of
the press may not be misused to inflict harm on someone else. For instance, laws against slander and libel exist
to protect innocent parties from lies and defamation.
These freedoms of speech and of the press are still
secured by our Bill of Rights and by those sworn to uphold these rights. These freedoms are among the “blessings of liberty” for which we can all be thankful.
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Free speech, freedom of press and personal
responsibility

Freedom of assembly, right to petition

Many people are familiar with the cliché about
shouting “Fire!” in a crowded theater, but not everyone
knows the origin of this well-worn phrase. It was written
in a U.S Supreme Court decision to illustrate that freedom could be misused to other people’s detriment.
The Supreme Court case, Schenk v. United States
(1919), upheld a lower court’s ruling that Charles
Schenk, who opposed World War I, had obstructed the
recruitment efforts of the armed forces by printing and
mailing pamphlets opposing the war and had violated
the Espionage Act, which had been passed by Congress
in 1917. Justice Oliver Wendell Holmes wrote the unanimous opinion of the court, arguing that circumstances
may impose limits on rights such as the freedom of
speech or the freedom to write and distribute materials.
At the time of Schenk’s mailing, the nation was at war.
Part of Holmes’ argument was as follows:
“… the character of every act depends upon the
circumstances in which it is done. … The most stringent
protection of free speech would not protect a man in falsely
shouting fire in a theatre and causing a panic. … The
question in every case is whether the words used are used
in such circumstances and are of such a nature as to create
a clear and present danger that they will bring about the
substantive evils that Congress has a right to prevent. …
When a nation is at war, many things that might be said
in time of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight …”
Legal scholars may continue to debate whether the
Schenk decision overstepped the authority of the First
Amendment, but Holmes made a powerful point about
the limits of free speech. While the law on the subject of
free speech continues to develop, the concept of exercising our rights in an ethical and responsible manner is
timeless. Falsely shouting “Fire!” in a crowded theater
certainly exceeds the bounds of responsible free speech.

For more information, see Cornell University Law
School website at bit.ly/schenk_us and the American
Bar Association website at bit.ly/schenk_aba.

e

Congress shall make no law … abridging … the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.
—From the First Amendment to the U.S. Constitution
The freedom to peacefully assemble is a cherished
right guaranteed in our Constitution. Meetings of political, religious, social or fraternal organizations, or gatherings for entertainment or sports all qualify as peaceful
assemblies as long as the rights of others are protected.
A related freedom is the right to “petition the
Government for a redress of grievances.” This right of
petition developed in England, where subjects would
petition the king to appear before him. Some of these
appearances were similar to judicial proceedings, and the
king would sit in judgment of a perceived wrong.
While the right to petition guarantees an individual the opportunity to be heard in a civil court proceeding, it also includes the right of citizens to “petition”—
formally or informally—their elected representatives.
Citizens are free to speak up on behalf of or in opposition to existing laws or proposed legislation and gather
with others to discuss perceived grievances. These two
rights—along with the freedom of speech—allow citizens
to interact with one another and with public officials to
make certain that the government functions according
to the consent of the governed, as our Founding Fathers
intended.
Right to petition in the early years of Georgia
rural electrification
In the early years of rural electrification in Georgia, one of the challenges of the growing electric membership cooperatives (EMCs) was the development of
power sources at reasonable rates. EMCs were at the
mercy of an investor-owned power company, which
charged higher rates than Georgia EMC (GEMC) believed necessary to deliver power to EMCs.
An effort to secure reliable sources of inexpensively priced power involved the development of the federally owned Clarks Hill Dam on the Savannah River, now
known as the J. Strom Thurmond Dam and Lake. The
Flood Control Act of 1944 entitled EMCs to a preference
in obtaining power from federal hydroelectric projects,
such as Clarks Hill. But the privately owned power company sought to deny the use of this power to EMCs.
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For more information about how GEMC exercised
its right to petition to develop public power in
Georgia, see “Light Up Our Land,” by Hank
McQuade (Atlanta, Ga.: Georgia Electric
Membership Corp., 1990).

Clarks Hill Dam

“Light Up Our Land”

To fight this battle, GEMC exercised its right to
petition and engaged with numerous public officials and
government bodies to secure a preference to the power
generated at Clarks Hill on behalf of the EMCs in
Georgia.
Former Gov. Ellis Arnall, who was an attorney,
represented GEMC in this matter and worked with rural
electrification pioneer Walter Harrison and the heads of
all the EMCs in Georgia to acquire access to the power at
Clarks Hill. GEMC and the cooperatives made their case
with the Georgia congressional delegation and the U.S.
Department of the Interior, and even threatened legal
action to gain access to this key power source.
Finally, in 1956, the Eisenhower administration
and the Department of the Interior recognized the right
of cooperatives to a preference for the power being generated at Clarks Hill Dam. The law had been on the side
of the cooperatives all along, but they had to exercise
their constitutional right to petition the government to
obtain a resolution in this matter.
GEMC and the EMCs in Georgia fought for nearly
four years to resolve this issue. The immediate result was
more affordable electric utility rates for EMC customers
in Georgia. The greater impact was national in scope.
According to the book “Light Up Our Land,” which
depicts a history of GEMC, the Clarks Hill decision set
the stage for “other co-ops around the nation to secure
preference to power generated by government dams.”

“Light Up Our Land”

Chapter 3

Construction of Clarks Hill Dam between 1946 and 1954 by the U.S. Army
Corps of Engineers

Walter Harrison, GEMC Manager
(1951-1975), known as “Mr. Rural
Electrification”
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“Light Up Our Land: Georgia Electric
Membership Corporation: The First
50 Years” by Hank McQuade

Chapter 4

The Second Amendment
The right to bear arms

—Second Amendment to the U.S.
Constitution

T

he First Congress proposed the Second Amendment
to preserve the right of the people to maintain forces
of armed citizens who were not professional soldiers. In
those days, the “militia” consisted of all males able to use
a gun. Militias protected states and communities from
insurrections or invading armies, such as the British
army during the American Revolution (1775-83).
While most court opinions have concentrated on
the military nature of this right, a 2008 Supreme Court
decision, District of Columbia v. Heller, declared a handgun ban to be inconsistent with the Second Amendment
and recognized the right of an individual to possess a
handgun for nonmilitary purposes, such as self-defense.
While political scientists will argue about whether the
right to bear arms is an individual or collective right,
there is no doubt that hunters and shooting enthusiasts
consider the right to bear arms an individual one, which
they exercise regularly.
The Founding Fathers believed an armed citizenry provided a counterweight to government tyranny, whether armed as individuals or organized into
an armed militia. They believed free people who were
armed would not be subjugated by an overbearing government. Perhaps more than any other right, however,
the duty to exercise this one properly is critical to the
well-being of our fellow citizens.
Founding Fathers’ ideas on the right to bear arms

Our Founding Fathers had strong opinions
about the right to bear arms, both from a military and
civilian perspective. Here are some of their thoughts:
“Three millions [sic] of people, armed in the holy cause
of liberty, and in such a country as that which we possess, are invincible by any force which our enemy can
send against us.”
—Patrick Henry, “Give Me Liberty or Give Me Death”
speech, March 23, 1775

Minute Man statue in Concord, Mass.

Staci Bigelow/iStock/Thinkstock

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear
Arms, shall not be infringed.

“In our own native land, in defence of the freedom that
is our birthright, and which we ever enjoyed till the
late violation of it—for the protection of our property,
acquired solely by the honest industry of our fore-fathers
and ourselves, against violence actually offered, we have
taken up arms. We shall lay them down when hostilities
shall cease on the part of the aggressors, and all danger
of their being renewed shall be removed, and not before.”
—Thomas Jefferson and Col. John Dickinson,
“Declaration of the Causes and Necessity of Taking
up Arms,” July 6, 1775
“Besides the advantage of being armed, which the Americans possess over the people of almost every other nation, the existence of subordinate governments, to which
the people are attached, and by which the militia officers
are appointed, forms a barrier against the enterprises of
ambition, more insurmountable than any which a simple
government of any form can admit of.”
—James Madison, “Federalist No. 46,” 1788
“A free people ought not only to be armed but disciplined … And their safety and interest require that they
should promote such manufactories, as tend to render
them independent on others for essential, particularly
for military supplies.”
—President George Washington, First Annual Message to
Congress, Jan. 8, 1790
“This declaration of rights, I take it, is intended to secure
the people against mal-administration of the Government; if we could suppose that, in all cases, the rights of
the people would be attended to, the occasion for guards
of this kind would be removed.”
—U.S. Rep. Elbridge Gerry, during House debate on the
Second Amendment, Aug. 17, 1789
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The Third Amendment
No Soldier shall, in time of peace be quartered in
any house, without the consent of the Owner, nor in time
of war, but in a manner to be prescribed by law.
—Third Amendment

T

he Third Amendment to the Constitution is one of the
least-discussed and
litigated amendments
in the Bill of Rights. At
the time of its writing,
the Revolutionary War
and the abuses of King
George III were still fresh
in the minds of the leaders of the young United
States. During their years
as colonies of the British
Empire, colonists had
been forced to provide a
place for soldiers to stay. There were few forts or military
bases in the North American colonies, so the British
crown took advantage of its subjects by ordering them
to “quarter,” or provide lodging for the king’s soldiers in
their homes.
The colonists saw this policy as an intrusion into
their homes and private lives. In the Declaration of Independence, one of the reasons in the list of abuses leveled
against the king was “For Quartering large bodies of
armed troops among us.”
With the Third Amendment, our early statesmen
sought to protect the sanctity of private homes and prevent them from being converted into military barracks.
The first part of the amendment addresses quartering
in time of peace, and prohibits such an activity in the
absence of the consent of the owner. The second part of
the amendment allows quartering of troops in wartime,
but “in a manner prescribed by law.”
Law professor Tom W. Bell, of Chapman University near Los Angeles, has written a thorough history
of the Third Amendment, which is available online at
tomwbell.com/writings/3rd.html.

stability and division threatened the future of the United
States. On Nov. 5, 1786, George Washington wrote in a
letter to James Madison:
… a liberal, and energetic Constitution, a well
guarded and closely watched, to prevent incroachments,
might restore us …
mmiWashington wrote
that the Constitution
must be “well guarded
and closely watched.” If
it wasn’t, all of the blood
and treasure spent in
the Revolutionary War
would have been
pointless.
Violations of the
Third Amendment
to the Constitution,
written to prevent the
government from using
private homes to house
military personnel,
provide a profound illustration of what can happen if
citizens don’t “closely watch” their government.
According to law professor Tom W. Bell, of Chapman University near Los Angeles, the Third Amendment
has been violated on a number of occasions. In an online
paper about the Third Amendment, at tomwbell.com/
writings/3rd.html, Bell writes:
Sphraner/iStock Editorial/Thinkstock

Quartering troops in private homes

It would be remarkable … if the Third Amendment
had been violated openly and repeatedly over a period of
several years without creating an uproar. Yet this seems to
have been the case with regard to the quartering of troops
during the War of 1812 and the Civil War.
Bell offers evidence that violations of the amendment did occur during both wars without any “uproar.”
Of course, the wars ended, and quartering of troops
became history, but we still have the responsibility to be
vigilant about the actions of government officials today.
Constitutional violations go unnoticed if the citizens are
not paying attention or do not speak up loudly enough
when violations occur.

Third Amendment violations
Before the Constitutional Convention of 1787, ine 12 f

Chapter 6

The Fourth Amendment
Fourth Amendment rights

T

he Fourth Amendment to the Constitution says,
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated.” The Searches
and Seizures Clause is followed by a Warrants Clause,
which limits the power of the federal government to
issue search warrants. Warrants cannot be issued unless
there is “probable cause,” and the warrant must specify
the location to be searched and people or items to be
seized.
With the Fourth Amendment, the First Congress
sought to limit the power of the federal government.
Supreme Court decisions, however, have applied the
amendment to state and local governments, protecting
citizens from arbitrary searches and defining the authority of law enforcement officials to conduct investigations.
Our early statesmen respected the privacy of their
fellow citizens and sought to establish a barrier to unnecessary intrusions by the government. Public officials
who seek to investigate someone must make their case
before a judge to obtain a search warrant that is part of a
criminal investigation. While some may argue this allows
criminals to escape scrutiny, it also provides a layer of
privacy and security for everyone.
There are exceptions to law enforcement officials
having to obtain a warrant. If a crime has been witnessed, or a law officer is in “hot pursuit” of a suspect, for
instance, a warrant is not required to search a vehicle or
home. In cases such as these, the courts have applied a
standard that asks if the officer’s action was reasonable.

concept of privacy is inherent in this “right to be secure.”
A 1967 Supreme Court case further defined privacy
rights, based on the Fourth Amendment.
In Katz v. United States, the court ruled that a telephone booth, although open to the public, was a “constitutionally protected area” if someone was talking on the
phone, and that a warrant was required for law officers
to conduct electronic surveillance of the person’s conversation. Justice John Harlan, in his concurring opinion,
wrote that both a telephone booth and a private home
are areas where “a person has a constitutionally protected reasonable expectation of privacy.” Harlan stated
further that an electronic intrusion was just as much of
an intrusion as a physical invasion of a protected space.
If the government invaded a constitutionally protected
area without a search warrant, it had violated the Fourth
Amendment.
The constitutional protections in the Fourth
Amendment will continue to develop as they are applied to new situations. As technology advances and the
law enforcement community develops new methods
to gather evidence, fresh challenges to these rights will
arise. It’s doubtful that the authors of the Bill of Rights
could have imagined electronic surveillance capabilities
when they drafted the Fourth Amendment. The liberties they sought to protect, however, such as the right to
privacy, can still be preserved by a proper application of
the Bill of Rights.

The Fourth Amendment and the right to privacy
Landmark U.S. Supreme Court decisions about the
right to privacy have arisen most famously from cases
involving the Due Process Clause in the 14th Amendment. The right to privacy, however, was enshrined in
the Constitution much earlier than 1868, when the 14th
Amendment was ratified. The language of the first few
lines of the Fourth Amendment certainly implies a right
to privacy: “The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated. …”
While the main subject of the amendment is
searches and seizures, the First Congress, in crafting this
amendment, sought to preserve the rights of individuals
so they could not be harassed by the government. The
e 13 f

For more about Katz v. United States, see www.
law.cornell.edu/supct/html/historics/USSC_
CR_0389_0347_ZS.html.

Chapter 7

The Fifth Amendment
Purpose of the grand jury

T

he Fifth Amendment established several key legal
protections for citizens; one is the requirement that a
grand jury must present an indictment in a federal court
before anyone can be tried for a major federal crime. The
first part of the amendment reads as follows:
No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger …
Unlike other provisions in the Bill of Rights, the
courts have not applied this particular one to the states,
although many states do use grand juries. According to
Title 18 of the U.S. Code, federal grand juries must have
16 to 23 members, and 12 of the jurors must agree in
order to indict a defendant for a felony charge when the
penalty is death or more than a year of imprisonment.
An exception, as stated in the amendment, allows the
armed forces to prosecute such cases arising from within
their ranks.
The authors of the Fifth Amendment gave citizens
a voice in the business of the civilian courts. Requiring
an indictment by a grand jury allows citizens to limit
the power of federal prosecutors and prevent unnecessary harassment of fellow citizens by an overzealous
prosecutor.

ments as well as the protective function of shielding the
innocent from erroneous charges, current legal procedures limit the ability of grand juries to perform the
protective function today.
Although grand jury proceedings are stacked in
favor of the prosecutor, jurors can still exercise their
prerogative to return an indictment or not. Keep in mind
that the role of the grand jury is not to decide guilt or
innocence, but to determine whether there is sufficient
evidence to indict. In practice, grand juries, whose
members are drawn from the rolls of registered voters,
usually do issue an indictment when requested to do so
by a prosecutor; but they don’t have to. They can choose
to ignore the request if they believe the charges lack substance. Once a case goes to trial, there is ample opportunity for a defendant to make his case in court.
A role of grand juries that has grown in recent
years is their ability to conduct investigations. While
fact-finding may seem to be a departure from the
purpose of grand juries, it is not difficult to see why the
investigative role developed. To determine whether an
indictment should be issued, it may be necessary for a
grand jury to gather information.

For more about grand juries, see
bit.ly/UDayGrandJury and bit.ly/CornellGrandJury.

Grand juries and the protection of innocent citizens

Protections for the accused in the Fifth Amendment

While the original purpose of a grand jury in the
Fifth Amendment may have been to protect citizens
from unfounded charges by the government, legal scholars question how well this works in practice.
Andrew Leipold, a University of Illinois law professor, wrote in “The Heritage Guide to the Constitution”
that “[t]he current state of the law restricts the ability
of a grand jury to serve as a significant shield against
prosecutorial overreach,” and that because grand jury
proceedings are conducted in secret and a defendant has
limited access to the evidence, it is difficult to defend
oneself in a grand jury setting. Leipold explains further:
“Federal courts have not required prosecutors to disclose
evidence to the grand jurors that is favorable to the
accused.”
Leipold concludes that while grand juries once
exercised both the accusatory function of issuing indict-

Key rights secured by the Fifth Amendment include the right to no double jeopardy and the right not to
testify against oneself. Both are very important to protect
the rights of someone accused of a crime and to ensure
that justice is served.
The Double Jeopardy Clause in the Fifth Amendment protects a citizen from being charged with the
same offense after being found innocent, or acquitted.
It reads, “nor shall any person be subject for the same
offence to be twice put in jeopardy of life or limb.” From
this clause comes the term “double jeopardy.”
There is an exception to not being tried again for
the same crime: Someone acquitted of a state offense
may be charged with a similar offense under federal law,
or vice-versa. This is not considered double jeopardy.
The popular term “taking the Fifth” originates
from the next clause in the amendment, the Self-Incrim-
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ination Clause: “nor shall be compelled in any criminal
case to be a witness against himself.”
The legal dictionary at thefreedictionary.com, under the entry “self-incrimination,” says, “The Founding
Fathers drafted the Fifth Amendment to forestall the use
of torture and other means of coercion to secure confessions. The founders believed that coerced confessions
not only violate the rights of the individual being interrogated but also render the confession untrustworthy.”
For these reasons, citizens are protected from
self-incrimination in legal proceedings by the Fifth
Amendment.
The right to remain silent
The Self-Incrimination Clause of the Fifth Amendment says that no one may be forced to serve as a witness
against himself or herself in a criminal prosecution.
Inherent in this protection is the right to remain silent.
Anyone who watches TV police dramas can likely
repeat the Miranda warning by heart: “You have the
right to remain silent. Anything you say can and will be
used against you in a court of law. You have the right to
an attorney. If you cannot afford an attorney, one will be
provided for you.”
The Miranda warning is the result of the 1966 U.S.
Supreme Court case, Miranda v. Arizona, and has its
basis in the Fifth Amendment, which protects a defendant from self-incrimination, and the Sixth Amendment,
which guarantees the right to counsel.
In 1963, Ernesto Miranda was arrested for kidnapping and rape. He was interrogated without having been
fully informed of his right to remain silent. Miranda
signed a confession that included language about his
legal rights, but the court said, “It is clear that Miranda
was not in any way apprised of his right to consult with
an attorney and to have one present during the interrogation, nor was his right not to be compelled to incriminate himself effectively protected in any other manner.”
Writing for the majority, Chief Justice Earl Warren
explained, “The prosecution may not use statements …
stemming from questioning initiated by law enforcement
officers after a person has been taken into custody or
otherwise deprived of his freedom of action in any significant way, unless it demonstrates the use of procedural
safeguards effective to secure the Fifth Amendment’s
privilege against self-incrimination.”
In the Miranda case, Warren said, the officers
neglected to provide “appropriate safeguards … to insure

that the statements were truly the product of free choice.
… if a person in custody is to be subjected to interrogation, he must first be informed in clear and unequivocal
terms that he has the right to remain silent.”
The chief justice also said the FBI followed a
procedure of informing defendants of their rights. Warren commented, “The practice of the FBI can readily be
emulated by state and local enforcement agencies.”
This is why, to this day, law enforcement officers
are instructed to inform defendants of their rights prior
to questioning. Then, when a case goes to trial, it will not
be thrown out by a judge because a defendant has not
been adequately informed of his or her rights.
Due process in the Fifth Amendment
An important right guaranteed by the Fifth
Amendment is due process of law. The due process language in the amendment reads, “nor [shall any person]
be deprived of life, liberty, or property, without due
process of law.” Due process requirements protect these
fundamental rights.
The guarantee of due process distinguishes our
justice system from those of other nations that do not
respect the rights of citizens. The 14th Amendment also
guarantees due process, so both amendments have been
used to uphold this right.
At the time of the writing of the Fifth Amendment, due process meant pursuant to the laws of the
land. Since then, two meanings of due process have
developed: procedural due process and substantive due
process.
According to Merriam-Webster’s Dictionary of
Law (see findlaw.com), procedural due process requires
the government to follow established rules and principles
in a fair and regular manner, such as in a court of law.
Parties to a legal proceeding should expect to have their
rights upheld through procedural due process.
Substantive due process is the “requirement that
laws and regulations must be related to a legitimate
government interest (as crime prevention) and may not
contain provisions that result in the unfair or arbitrary
treatment of an individual.” This concept was applied
when the Supreme Court overruled an Oregon law
because it deprived parents of the right to send their
children to private schools to fulfill the state’s educational
requirements.
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Due process beyond the courtroom
“The boundaries of due process are not fixed and
are the subject of endless judicial interpretation and
decision-making,” according to the Merriam-Webster’s
Dictionary of Law at findlaw.com. Due process protections have been applied to a variety of situations by the
courts, and not only to courtroom procedures. The U.S.
Supreme Court has extended due process protections to
legislative as well as agency actions.
In 1925, the Supreme Court ruled in Pierce v.
Society of Sisters that an Oregon law violated due process by depriving parents of the right to send their children to private schools. In order to fulfill the state’s educational requirements under the new law, parents were
required to send all students between the ages of 8 and
16 to a public school. The court said the law “unreasonably interferes with the liberty of parents and guardians
to direct the upbringing and education of children under
their control. … The fundamental theory of liberty upon
which all governments in this Union repose excludes
any general power of the State to standardize its children
by forcing them to accept instruction from public
teachers only.”
The court went further to consider the business
and property interests of the Society of Sisters, a nonprofit corporation that operated a private school. The
court said, “… without doubt enforcement of the statute
would seriously impair, perhaps destroy, the profitable
features of appellees’ business and greatly diminish the
value of their property.”
In the opinion of the court, the individuals who
operated the Society of Sisters also had a right to due
process, and the new compulsory attendance law violated the due process rights of those who operated the
school, which includes the right not to be deprived of
one’s property without due process of law.
As this case illustrates, the life, liberty and property interests of citizens, which are protected by due
process in the Fifth and 14th amendments, have been
defined quite broadly by the courts, thereby upholding the rights of the individual over the interests of the
government.
Property rights in the Fifth Amendment
James Madison, author of the Fifth Amendment,
sought to protect the rights of property owners from the
federal government and persuaded Congress to approve

the amendment and send it to the states for ratification.
The final phrase of the Fifth Amendment reads, “nor
shall private property be taken for public use, without
just compensation.” Known as the Takings Clause, it
allows for the exercise of eminent domain if property
owners are compensated.
“Eminent domain” is the right of a sovereign
power to take land for public use. “Public use” includes
projects as diverse as schools, government buildings,
airports, parks, public utilities and even clearing slums.
The members of Congress who approved the Fifth
Amendment understood that the power of eminent domain would mostly be exercised by state and local governments, which have their own eminent domain laws.
The Constitution of Georgia devotes an entire paragraph
to the subject of eminent domain in its Bill of Rights.
The Takings Clause gained new stature in 1897,
when the U.S. Supreme Court ruled that the Due Process Clause of the 14th Amendment permits the Takings
Clause to be applied to state and local governments.
While these governments have taken property for various public uses, citizens entitled to “just compensation”
have sought to enforce their rights in court, defending
their interests from what they perceive as a misuse of
eminent domain power.
Georgia property rights redefined in the wake of the
Kelo decision
In 2005, the U.S. Supreme Court ruled in Kelo v.
New London that the city of New London, Conn., could
use its powers of eminent domain to condemn private
property to make way for an economic development
project to be owned and operated by a private party. In
the 5-4 decision, the court said that economic development constitutes a public use, and, therefore, does not
violate the Fifth Amendment’s requirement that private
property could be taken for public use if the owners are
compensated. At the heart of the matter was the question
of “public use.”
Justice Sandra Day O’Connor dissented, saying
that the taking of private property for the benefit of another private party does not constitute a “public use.”
Legislatures across the nation, including the
Georgia General Assembly, responded by revising the
eminent domain laws in their states.
The Georgia legislature passed “The Landowner’s
Bill of Rights and Private Property Protection Act.”
The Georgia eminent domain law now defines “public
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Georgia Capitol, Atlanta, Ga., the seat of state government since 1889

use” differently than before, including this language:
“The public benefit of economic development shall not
constitute a public use.” Furthermore, the use of eminent
domain is limited to public use, not privately backed
projects in which governments in Georgia may wish to
engage. Title 22, Chapter 1, Section 2(a) of the Georgia
Code states, in part:

4. Acquiring of property where title is uncertain, such as
when a property owner or owners cannot be identified
or located.

Notwithstanding any other provisions of law,
neither this state nor any political subdivision thereof nor
any other condemning authority shall use eminent domain
unless it is for public use.

6. Resolving a situation involving blight; but it is very
specifically defined so as to avoid an ambiguity about
what constitutes blight.

The General Assembly used clear language to
define what constitutes public use, and the law now defines six categories for consideration as public use:

5. Cases in which each person with a legal claim to the
property has agreed for the government to acquire the
property.

In addition, the legislature included detailed
condemnation procedures and safeguards for property
owners in the law.

1. Using or occupying the land by the general public or
state or local governmental entities.
2. Using land to create or operate public utilities.
3. Providing roads, constructing defenses, or providing
of channels of trade or travel.
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The Sixth Amendment
The Sixth Amendment and the timely delivery of
justice
In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial …
—First clause of the Sixth Amendment

T

he concept of a justice system that dispenses rulings
in a timely manner is not a new one. King Solomon
wrote about swift justice several millennia ago in the
book of Ecclesiastes:
Because sentence against an evil work is not executed speedily, therefore the heart of the sons of men is fully
set in them to do evil.

In 1948, the U.S. Supreme Court upheld the right
to a public trial in the case In re Oliver. William Oliver
was convicted of contempt before a judge conducting a
one-man grand jury investigation in secret, as permitted
by the laws of Michigan. The judge believed the defendant was evading his questions. The Supreme Court
stated that while Oliver was testifying, “the proceedings
abruptly changed.”
The investigation became a “trial,” the grand
jury became a judge, and the witness became an accused
charged with contempt of court—all in secret. Following
a charge, conviction and sentence, the petitioner was led
away to prison—still without any break in the secrecy.

—Ecclesiastes 8:11
In more modern times, the English Habeas Corpus Act of 1679 set limits on the time an accused person
could be detained. Officers in England had incarcerated
suspects, sometimes indefinitely, with no access to the
courts. The act set a deadline of three days, by which
time a court was required to review the case of the
accused.
Early American statesmen also recognized the
importance of timely justice. If a trial was not conducted
within a reasonable period of time, witnesses could
forget details of their testimonies, causing problems for
both the defense and the prosecution at trial. These are
still considerations in the administration of justice today.
Equally important was the idea of a public trial,
as opposed to a secret one. By the time the Bill of Rights
was written in 1789, public trials had been conducted
for 150 years on this continent. The right to a public trial
was an established custom, and the First Congress approved its inclusion in the Sixth Amendment.
Importance of public trials to protect liberty
The authors of the Sixth Amendment, which
requires public trials, were familiar with secret trials in
England.
One notorious example was the Court of the Star
Chamber. Known for its secrecy and abuses of liberty
under the English Stuart kings, there was no appeal from
its decisions. The injustices of the Star Chamber demonstrated the need for public trials. The English settlers
who came to our shores recognized a public trial as one
of the rights of Englishmen, and it has been a cherished
right for generations of Americans.

The court concluded:
It is “the law of the land” that no man’s life, liberty
or property be forfeited as a punishment until there has
been a charge fairly made and fairly tried in a public
tribunal. … The petitioner [defendant] was convicted
without that kind of trial.
The court acknowledged some of the history of
secret trials:
The traditional Anglo-American distrust for secret
trials has been variously ascribed to the notorious use of
this practice by the Spanish Inquisition, to the excesses
of the English Court of Star Chamber, and to the French
monarchy’s abuse of the lettre de cachet. [The lettre de
cachet was an order of the king that one of his subjects be
imprisoned or exiled without a trial or an opportunity to
defend himself.] All of these institutions obviously symbolized a menace to liberty. … Each of them had become an
instrument for the suppression of political and religious
heresies in ruthless disregard of the right of an accused to a
fair trial.
The Sixth Amendment, which requires public
trials, allows citizens to view the actions of judges and
prosecutors, thereby serving as a check on their power in
the court of public opinion.
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The right to a jury trial
In all criminal prosecutions, the accused shall
enjoy the right to a … trial, by an impartial jury of the
State and district wherein the crime shall have been committed …
—From the Sixth Amendment
The Sixth Amendment protects the right to a jury
trial for defendants who appear before federal courts.
Jury trials have a long history on this continent. The
early English settlers brought the concept of trial by jury
with them to the New World in the 1600s, and it was
never something most Englishmen questioned.
In fact, the violation of the principle of trial by jury
was one of the many grievances against King George III
described in the Declaration of Independence:
For depriving us, in many Cases, of the Benefits of
Trial by Jury …
Trial by jury was so important to the authors of the
Constitution that it was included in the main body of the
document:
The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be held in the
state where the said crimes shall have been committed …
—From the U.S. Constitution, Article III, Sect. 2, Par. 3
Although the right to a jury trial was written into
this section of the Constitution, those who supported
the addition of a bill of rights wanted further guarantees
that the jury would be impartial and from the area where
the crime was committed. They were quite serious about
securing this right for future generations.

proceed with force against him, or send others to do so,
except by the lawful judgment of his equals or by the law
of the land.
—From the Magna Carta, 1215
New York University law professor Rachel E. Barkow summarized the development of the right to a jury
trial in “The Heritage Guide to the Constitution”:
The American right to a trial by a jury of one’s peers
traces its lineage back to … the Magna Carta. By the
mid-sixteenth century, the jury had already taken on the
form it retains to this day in federal courts and some state
courts—twelve citizens were summoned to sit in sworn
judgment of the criminal allegations against one of their
peers.
In a jury trial, citizens, not government officials,
decide the guilt or innocence of the accused, allowing
citizens to directly participate in the administration of
justice. Just as citizens have a say in what their government does by casting their vote, the right of citizens
to sit as a jury in a criminal proceeding is another way
citizens hold public officials accountable. A jury must
decide whether the evidence brought by law enforcement officials and the prosecutor convinces them that
the defendant is guilty beyond a reasonable doubt. Their
verdict determines whether the prosecutor’s case succeeds or fails and whether the defendant pays a penalty
or is set free.
Today, jury trials are often waived by criminal
defendants in plea-bargain agreements, but a defendant is still guaranteed the right to a jury trial if they so
choose. The U.S. Supreme Court extended the federal
guarantee of a jury trial to all of the states in 1968, in
Duncan v. Louisiana.

The practice of trial by jury is at least as old as the
Magna Carta, which was written 800 years ago. In 1215,
when King John agreed to the Magna Carta, as demanded by 25 English barons, the idea of a trial before one’s
peers, who would decide one’s guilt or innocence, was
part of the document.
No free man shall be seized or imprisoned, or
stripped of his rights or possessions, or outlawed or exiled,
or deprived of his standing in any other way, nor will we

Attorney speaking to jury
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Chapter 8

Rights at trial
In all criminal prosecutions, the accused shall enjoy
the right … to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in
his favor …
—From the Sixth Amendment
The clause requiring a criminal defendant to be
informed of the charges against him or her seems a
logical and appropriate part of any judicial process, but
history provides numerous examples of the violation of
this fundamental right.
The closely related right to confront the prosecution’s witnesses and the defendant’s right to call witnesses
on his or her behalf are consistent with the traditions of
English common law, with which our early statesmen
were familiar.
The Virginia Declaration of Rights, which was
adopted by Virginia’s constitutional convention in 1776,
recognized these important rights for criminal judicial
proceedings and served as a model for other state bills of
rights and the U.S. Bill of Rights. Section 8 of the document contains this language:
That in all capital or criminal prosecutions a man has a
right to demand the cause and nature of his accusation, to
be confronted with the accusers and witnesses, to call for
evidence in his favor …

herself from inaccurate or false charges, if this should
be the case. Of course, this does not mean that no one
will ever tell a lie on a witness stand. It makes it more
difficult, however, to speak falsehoods under the glare of
a judge, jury, prosecutor and other members of the community, especially if there were other witnesses at the
scene of an alleged crime.
The Compulsory Process Clause, “to have compulsory process for obtaining witnesses in his favor,”
guarantees the right of a defendant to compel a witness
to testify in court. This allows a defendant to present
evidence that could lead to his or her acquittal. As with
the prosecution’s witnesses, the prosecution has the right
to cross-examine the witness to test the integrity of the
witness’ statements.
There is no perfect justice system on this earth, but
the authors of the Sixth Amendment sought to shape our
justice system with time-honored principles that would
establish justice in the United States. The right to confront one’s witnesses and the right to present witnesses
on one’s behalf are both procedures that evolved from
English common law and were further developed in
Colonial America.
Today, with all its flaws, our justice system still
works amazingly well to protect our rights and punish the unjust. This is in marked contrast to systems in
other nations where basic human rights are ignored, and
liberty is but a dream in the minds of the victims.
Right to counsel

James Madison adapted this language when he
wrote the Sixth Amendment, as he did with several other
phrases and concepts in the Virginia Declaration of
Rights.

In all criminal prosecutions, the accused shall enjoy
the right … to have the Assistance of Counsel for his defence.

Rights of the accused: Confrontation Clause,
Compulsory Process Clause

The right to counsel was included in the Sixth
Amendment because it had not been a right of defendants in English courts. In U.S. courts in modern times,
the issue has not been whether an attorney may represent someone, but whether a defendant can afford legal
representation, and if he cannot, whether the court will
provide it.
The U.S. Supreme Court strongly supported the
right to counsel in a 1938 decision, Johnson v. Zerbst. In
the case, two Marines on leave were convicted of counterfeiting and then imprisoned. They were far away from
friends and family and did not have funds to hire an attorney. The court found that they were deprived of their

The phrase in the Sixth Amendment, “to be confronted with the witnesses against him,” is referred to as
the Confrontation Clause. This guarantees the right of
the accused to face his or her witnesses in open court
and also to cross-examine them to determine the veracity of their testimony. The whole point of this process is
to get to the truth.
Allowing an accuser to face the defendant requires
responsibility on the part of the witness to tell the truth.
This right also allows a defendant to defend himself or

—From the Sixth Amendment
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The Supreme Court stated:
The purpose of the constitutional guaranty of a right
to counsel is to protect an accused from conviction resulting from his own ignorance of his legal and constitutional
rights. … compliance with this constitutional mandate is
an essential jurisdictional prerequisite to a federal court’s
authority to deprive an accused of his life or liberty. … If
this requirement of the Sixth Amendment is not complied
with, the court no longer has jurisdiction to proceed.
In Gideon v. Wainwright (1963), the Supreme
Court applied the right to counsel to the states.
Indigent defense in Georgia
The right to counsel is one constitutional right that
must be supported with public funds, since the justice
system must pay a court-appointed attorney. Support for
those who cannot afford an attorney is known as “indigent defense,” and is performed by a system of public
defenders. Providing these public defenders is a major
budget item for state and local governments.
In Georgia, some local court systems provide their
own system of public defenders to represent those who
cannot afford an attorney. At the state level, the Georgia
Public Defender Standards Council provides coordination and funding for indigent defense for most jurisdictions across the state.
The mission of the council, which is an independent executive branch agency, is as follows:

not a constitutional one. University of San Diego School
of Law Professor Donald Dripps writes in “The Heritage
Guide to the Constitution”:
Lack of sufficient resources for indigent defense, in
and of itself, does not constitute a violation of the Sixth
Amendment. That question is left to Congress and the state
legislatures to address.
In fiscal year 2014-15, the state of Georgia appropriated more than $43 million to the Georgia Public
Defender Standards Council to fund indigent defense.
While this may be a huge sum, one death-penalty case
that requires a court-appointed attorney or attorneys can
easily consume several million dollars. A single case like
this can severely impact the council’s budget and make it
more difficult to fund the activities of public defenders in
other parts of the state.

… to ensure, independently of political considerations or private interests, that each client whose cause has
been entrusted to a circuit public defender receives zealous,
adequate, effective, timely, and ethical legal representation,
consistent with the guarantees of the Constitution of the
State of Georgia, the Constitution of the United States and
the mandates of the Georgia Indigent Defense Act of 2003;
to provide all such legal services in a cost-efficient manner; and to conduct that representation in such a way that
the criminal justice system operates effectively to achieve
justice.
In recent years, since state budgets have been lean,
there have been debates about adequate funding for the
council’s activities. This is a policy question, however,

Lawyers approaching the judge
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right to an attorney, and the case was reversed and sent
back to the lower court.

Chapter 9

The Seventh Amendment
Right to a jury trial in civil cases
In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury
shall be preserved, and no fact tried by a jury, shall be
otherwise re-examined in any Court of the United States,
than according to the rules of the common law.
—Seventh Amendment

T

he authors of the Bill of Rights secured the right of
trial by jury for criminal defendants in the Sixth
Amendment. In the Seventh Amendment, they sought to
extend the right to a jury trial for parties in civil proceedings as well. This underscored the determination of
our early statesmen to have the people involved in the
decisions of the courts. They did not entrust the administration of justice, even in civil proceedings, solely to attorneys and judges. They meant for the citizens to have a
voice in the civil, as well as the criminal, justice systems.
Citizen participation was meant to serve as a check
on the power of officers of the courts, namely, judges and
lawyers who would appear before the courts.
The term “common law” is mentioned twice in
the amendment. English common law is the basis for
the U.S. justice system. The common law system developed as the result of customs and court procedures that
were used in England over several centuries prior to the
founding of the British colonies in North America. Rules
of common law are still followed in U.S. courts.
Common law and appeals in civil cases
Our Constitution and the U.S. legal system were
shaped by English common law. Former University of
Alabama historian Forrest McDonald defined “common
law” in his book “A Constitutional History of the United
States”:
In England, law [is] based upon custom and tradition as expressed in court decisions, rather than upon
acts of Parliament. Portions of English common law have
become part of the law of American states.

been applied in the case. In the absence of a legal error,
the jury’s decision would stand.
According to a 2004 “South Texas Law Review” article, a key U.S. Supreme Court case in the development
of the Seventh Amendment was United States v. Wonson
(1812). The question in the case was whether a party appealing a verdict in a civil jury trial could have a second
jury trial after losing the first one. Justice Joseph Story,
who delivered the court’s opinion, declared that another
jury trial would violate the Seventh Amendment, as U.S.
courts were not permitted to reexamine facts already
tried by a jury.
Story commented on the phrase “rules of the common law” in the Seventh Amendment:
Beyond all question, the common law here alluded
to is not the common law of any individual state, (for it
probably differs in all), but it is the common law of England, the grand reservoir of all our jurisprudence.
Common law still shapes U.S. jurisprudence. In
fact, the “South Texas Law Review” article points out that
even a re-examination of jury awards in civil cases raises
Seventh Amendment concerns, underscoring the high
regard the justice system places on the constitutional
guarantee of jury trials.

For more about the Seventh Amendment,
see James L. “Larry” Wright & M. Matthew Williams, “Remember the Alamo: The Seventh Amendment of the United States Constitution, the Doctrine
of Incorporation, and State Caps on Jury Awards,” 45
S. Tex. L. Rev. 449 (2004).

English common law has shaped legislation and
court decisions throughout our history. According to
Cleveland State University Law Professor David Forte,
writing in “The Heritage Guide to the Constitution,”
under the common law, appeals courts could only review
a jury verdict in a civil case if there was a legal error raising a question about the application of the law as it had
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The Eighth Amendment
Protections against excessive measures
Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments
inflicted.
—Eighth Amendment

A

Ban on cruel and unusual
punishment
The ban on “cruel and unusual punishment” is perhaps the
most heavily litigated clause of the
Eighth Amendment. The meaning
of “cruel and unusual” has been a
subject of much debate. The courts
have ruled, for instance, that simply
imposing the death penalty is not
“cruel and unusual” in itself, but the
method used to impose it may be.
In a landmark 1972 U.S.

Schiff Hardin LLP

rbitrary rules and fines and torturous executions
are the stuff of tyrants, and the authors of the Bill
of Rights abhorred such things. They drafted the Eighth
Amendment not because they were against the punishment of evildoers, but because they sought a society
that was more humane. While they wanted appropriate
punishments for crimes, the barbaric practices of English
kings and others throughout history influenced them to
choose a different path.
Rights of the accused were to be upheld, and clear
standards for how the condemned should be treated
were also of great importance. The Excessive Bail Clause
can be traced back to the 1689 English Bill of Rights. In
the United States, the Judiciary Act of 1789, passed by
the First Congress, guaranteed the right to bail except
in cases of capital offenses, according to Law Professor
David Forte, writing in “The Heritage Guide to the Constitution.” Even before they approved the Bill of Rights,
members of Congress did not consider the right to bail
to be absolute.
The Eighth Amendment banned excessive fines,
also in accordance with the English Bill of Rights. Under the Stuart
kings of England, according to
Forte, fines were imposed on enemies of the king, and the enemies
were jailed when they couldn’t pay.

Supreme Court decision that originated in Georgia, the
court said that the death penalty had been applied in
an arbitrary and discriminatory manner. The court said
Georgia must rewrite its death penalty law so judges
and juries would have standards they could apply to
determine if the death penalty was warranted, according to Forte. Some court watchers interpreted Furman
v. Georgia to mean the Supreme Court had declared the
death penalty unconstitutional in all cases, but this was
not what the court said.
Chief Justice Warren Burger dissented in the
Furman decision, stating that “the Framers meant to
ban only punishments not prescribed by law, as well as
torturous punishments.” Four years later, Burger’s view
was supported in another Georgia case, Gregg v. Georgia
(1976), when the court ruled that “the death penalty was
not a per se violation of the Eighth Amendment.” The
court did, however, apply a precedent from the 1954 case
Trop v. Dulles, in which then-Chief Justice Earl Warren
said that the Eighth Amendment must be understood
in light of “evolving standards of decency that mark the
progress of a maturing society.”
Georgia Supreme Court Justice Leah Ward Sears
stirred controversy in 2001, when, in Spivey v. State of
Georgia, she applied Chief Justice Warren’s standard
from Trop v. Dulles. She wrote for the court majority that
“Electrocution offends the evolving standards of decency
that characterize a mature, civilized society.” This was not
the end of the controversy. Later
that year, according to the online
legal dictionary at thefreedictionary.
com, “the Georgia Supreme Court
outlawed electrocution as a means
of execution in the state because
it was deemed cruel and unusual
punishment under the state constitution and because of the implications of the state’s year 2000 revised
capital punishment statute.”
Today, executions in Georgia
are carried out through lethal injection, and, for now, that appears to
have precluded court challenges
regarding “cruel and unusual punishment” in imposing the death
penalty.

Justice Leah Ward Sears served as a Justice on the
Georgia Supreme Court from 1992-2009, and Chief
Justice from 2005-2009.
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The Ninth Amendment
Rights retained by the people
The enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others
retained by the people.
—Ninth Amendment

A

lexander Hamilton, a member of the Constitutional
Convention of 1787, argued against adding a bill of
rights to our Constitution. In “Federalist No. 84,” one of
a series of essays written by Hamilton, James Madison
and John Jay to promote ratification of the Constitution,
Hamilton said bills of rights were agreements between
kings and subjects and “have no application to constitutions, professedly founded upon the power of the
people.” He wrote that the people “retain everything” and
that “they have no need of particular reservations,” referring to a list of rights. He said the Preamble to the Constitution was “… a better recognition of popular rights
than volumes … in several of our State bills of rights.”
James Wilson, another delegate to the convention,
also argued against a bill of rights: “… an imperfect enumeration would throw all implied power into the scale
of the government, and the rights of the people would be
incomplete.”
Wilson believed that an incomplete listing of rights
could be used to deny individual rights.
Madison, who drafted the Bill of Rights, was
familiar with these arguments. He endeavored to answer Hamilton’s and Wilson’s concerns with the Ninth
Amendment. The Ninth Amendment made it clear that
the federal government would not have the power to
deny individual rights that were not specifically mentioned in the document.

and public trial and the right to counsel.
In the thinking of the Founding Fathers, rights
were God-given, not bestowed by government. They believed the function of government was to secure or protect these rights. Because they viewed these God-given
rights as numerous, they were hesitant to try to identify
them all, for fear of leaving something out.
For example, the right to self-government was a
right all of the Founders held dear, but it is never specifically mentioned in the Bill of Rights or the Constitution.
Obviously, it is part of the fabric of the Constitution, but
the Founders never identified it as a right in the document.
In the words of the Declaration of Independence,
all human beings “are endowed by their Creator with
certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness …” The declaration
did not say that “life, liberty and the pursuit of happiness” were the only rights of man, but that these rights
were “among these”—referring to the unalienable rights
of which the document speaks. This indicates that they
believed there were rights other than those mentioned.
The Founding Fathers’ view of freedom was
expansive, and the Ninth Amendment continued the
legacy of leaving the question of individual rights openended. This is why the Ninth Amendment says that the
enumeration or listing of rights—negative or positive—
could not be used to deny other unnamed rights that
could be exercised by free men and women. Our early
statesmen were so protective of liberty that they did not
want to define it too strictly, lest liberty be limited or
diminished.

The nature of rights
The Bill of Rights is far from a comprehensive
statement of individual rights. In the view of our early
statesmen, it was an enumeration of some of the rights
that were not to be violated by the federal government.
Many of the prohibitions against federal action in the
first 10 amendments are considered “negative rights.”
These are things the government may not do, such as
“Congress shall make no law respecting an establishment
of religion,” in the First Amendment.
A “positive right” is an action someone may take,
something one can do, such as the rights listed in the
Sixth Amendment, which include the right to a speedy
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The Tenth Amendment

—10th Amendment

U

Thomas Jefferson

Alexander
Hamilton

Hamilton believed a national bank would be invaluable
in developing the financial and commercial prowess of
the new nation, while Jefferson believed such a bank
would infringe on the powers of the states.
In his letter to Washington opposing the bank, Jefferson quoted from the 10th Amendment, which had not
yet been ratified by the states.
I consider the foundation of the Constitution as
laid on this ground: That “all powers not delegated to the
United States by the Constitution, nor prohibited by it to
the States, are reserved to the States or to the people.” …
To take a single step beyond the boundaries thus specially
drawn around the powers of Congress, is to take possession
of a boundless field of power, no longer susceptible of any
definition.

Jefferson and Hamilton: Strict versus broad construction of the Constitution
In 1791, during George Washington’s first term
as president, Secretary of State Thomas Jefferson and
Secretary of the Treasury Alexander Hamilton disagreed
about the necessity and constitutionality of Hamilton’s
proposal to establish the Bank of the United States.

First Bank of the United States in Philadelphia

Jefferson also quoted from Article I, Section 8,
clause 18, of the Constitution, which authorizes Congress to “make all laws which shall be necessary and
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nder the system of limited, constitutional government established by our Founding Fathers, only
certain powers are delegated to the federal government.
In the first three articles of the Constitution, the Founders delegated specific powers to the legislative, executive
and judicial branches of our federal government. These
powers are very limited.
Article I, Section 8, describes the powers of Congress in 18 clauses. A close reading of each clause reveals
24 specific or enumerated powers delegated to Congress.
The argument that Congress can do whatever it wishes is
not supported by this list of powers. There are 16 other
powers of Congress listed elsewhere in the Constitution.
In Article II, Section 2, just 11 powers are delegated to the president. One other power, the power to
approve or veto legislation is mentioned in Article I, Section 7. The Founders limited the actions of the president
to these 12 powers. Two other duties are mentioned in
Article II, Section 3: the duty to report to Congress on
the state of the union and the charge to “take care that
the laws be faithfully executed.” While not necessarily
“powers,” they are responsibilities of the office.
Article III, Section 2, grants 11 areas of jurisdiction to the federal courts. One of these, disputes between
a state and citizens of another state, was removed from
the jurisdiction of the federal courts by the 11th
Amendment.
With the exception of these delegated powers and
responsibilities, our early statesmen intended the states
to handle the functions of government. The powers that
state and local governments did not need to exercise
were those the people were to exercise themselves.

Alexander Hamilton
Steven Wynn/iStock/ThinkStock

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States, respectively, or to the people.

“Thomas Jefferson” by Rembrandt Peale, 1800. White
House Historical Association

Powers not delegated to the federal government
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proper for carrying into execution the foregoing [previously listed] powers.” He argued that such powers could
be carried out without a national bank. “A bank,” Jefferson wrote, “… is not necessary, and consequently not
authorized by this phrase.”
Hamilton argued the opposite. Concerning the
same Necessary and Proper Clause, Hamilton, who,
along with Washington, had been a delegate at the Constitutional Convention, wrote, “… it was the intent of the
Convention, by that clause, to give a liberal latitude to
the exercise of the specified powers.”
Hamilton reasoned that “… the powers contained

in a constitution … especially those which concern the
general administration of the affairs of a country, its
finances, trade, defence … ought to be construed liberally in advancement of the public good.” He also asked,
“Does the proposed measure [the national bank proposal] abridge a pre-existing right of any State or of any
individual? If it does not, there is a strong presumption
in favor of its constitutionality.”
Washington ultimately accepted Hamilton’s
argument and supported the bank bill, which Congress
approved.
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An excellent resource on the Constitution,
which I quoted from on a number of occasions is “The
Heritage Guide to the Constitution,” available from the
Heritage Foundation, in Washington, D.C., online at
www.heritage.org/constitution. This guide handles every
clause of the Constitution with valuable commentary by
law professors and constitutional scholars. The online
version also has a teaching guide and resources for the
classroom.
Another helpful resource online is the Legal Information Institute at the Cornell University Law School
at www.law.cornell.edu. Cornell’s site provides the text of
numerous Supreme Court decisions and short overviews
of the opinions as well.
Finally, Professor Tom W. Bell’s extensive paper on
the Third Amendment was valuable in putting together
the columns on this subject. His research can be found
online at tomwbell.com/writings/3rd.html.
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The Georgia Center for Civic Engagement is sponsored by the State YMCA of Georgia
whose specific purpose is to address the decline in civic knowledge among students in Georgia.
The organization provides opportunities for students to become engaged with government through
simulations and other experiential programs.

The State YMCA of Georgia has served more than
1 million Georgia teens since 1919.
Its mission is to provide programs and opportunities
for youth, which promote self-esteem, leadership skills
and moral and civic responsibility.
Barbara Hampton, Senior Vice President and Chief Financial Officer, Georgia Transmission Corp.,
and member of Georgia Board of Education, says:
“The new Georgia Center for Civic Engagement is both state-of-the-art as well as cutting edge to serve as an
enhancement to our current civic curriculum. By far, the experiential learning and teaching processes are
second to none for all students to better understand and expand their civic knowledge.”
Georgia Center for Civic Engagement
P.O. Box 820
McDonough, GA 30253
(770) 455-9622
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